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' FACTS

On October 3, 2006, Dennis Peterson, the applicant, made apphcatlon
for : a ﬁrearms purchaser 1dent1ﬁcatlon card. On December 19, 2006 the

B then Chief of the Independence Townshlp Police Department Chief

; Peterson (no relation to Applicant) disapproved the apphcatxon The Chlef

o c1ted three reasons for dlsapproval to wit: Crnmnal Record, Public Health,

o ’Safe’ty and Welfare, and Falsification of Application. The applicant
- -appealed the disapproval of his-application and that matter was heard by this
| ._ Court on February 23, 2007. |
At that proceeding, the current Chlef of the Independence Township
- Police, Chlef Rlley, 1ndlcated that if he had been the one to review the
| apphcatlon, he would have disapproved it but would{ have only marked two
of the three reasons indicated by the former Chief, namely, Public Health,
. Safety and Welfare, and Falsification of Application. Additionally, on it’s

‘own motion, the Prosecution raised an issue, pursuant to statute 2C:58-

o 3(c)(8) which provides, “No handgun purchase permit or firearms purchaser

identification card shall be issued...to any person whose firearm is seized



| pursuant tothe fPreventiOn of Domestic Violence Act'of 1991 4_511d vyhose
"ﬁrearm has not been ret11med »
| ' The current Chlef of Pollce testified and indicated why “Falsrﬁcatlon

of Apphcatlon” and “Public Health Safety and Welfare” were marked on

the applicant’s apphcatron as reasons for disapproval. The Chief testified

that “Falsiﬁcation of Application” was marked because the applicant
answered “No” to question 13 on the apphcatlon

Questlon 13 asks “Have you ever been convicted of a dlsorderly

persons offense or adjudged a juvenile dehnquent?” Contrary to his answer,
the app-hcant had_been conv1cted of nine dxsorderly persons offenses some

37 years ago, in 1969 and 1970. Eight of the "offenses;'all for Malicious

o Injury to Property, derived-from 4n incident where he had been the driver of

N a vehicle from whrch passengers in the backseat were shooting air rifles at
the wmdows of homes and parked vehicles. The apphoant testified that he
' was never arrested for these offenses. He testified that he plead guilty to and
was sentenced on all eight Mahclous Injury to Property offenses one
- occasion. The apphcant was ﬁned $30.00 and assessed $5.00 costs for each
- offense. In April of 1970, the applicant was charged with another disorderly
: persons offense Mallclous Injury to Property, for which -he was fined $100

and assessed court costs



~ As to question 14 on the application, .“Have you ever been convicted
| ‘of a crime that has not been expunged or sealed?” the apphcant answered,
- “Yes.” As requested on the appl1catlon he provrded the year and place in
: wh1ch the crime occurred, as well as the disposition, which he marked as
“dismissed.” The appllcant testified that this “yes” ansuver corresponded to -

charges of Unlawful Use of a Dangerous. Weapon and Assault with a

i | Dangerous Weapon from 1970. in Byram Townshlp, a charge for which he

was arrested. A 12 gauge shotgun was seiaed by' the police in connection
" - with those ‘charges, however the charges were ultimately “no-billed” by the
| .Sussex County Grand Jury and the firearm was returned to Applicant
There is no evidence that the then Chref of Pohce having discovered
: the error on the form, questloned the apphcant in any way.
A} Next the State argues the apphcatlon should be denied as against the
: pubhc health safety, and welfare because of the several drsorderly persons
charges which rnvolved a weapon, coupled with the domestic violence
| “ ‘inci'dent which occurred in 2000, The domestic violence incident involved
threats made by the applicant to hlS wife regardmg her relatlonshlp with
: another man. The apphcant testified that he did make threats to his then
- w1fe shortly after she had told him that she was leaving him for another man |

and during which time he was extremely upset. Specifically, the applicant



| threatened to beat the other man to “within an inch of his life,” and

. threa_tened his then wife, “I will kill your friend and burn down the store you

work in even if you’re 1n31de ?

As aresult of the threats the applicant’s former wife made application o

t“or and was granted a temporary restraining order, pursuant to which ten
weapons were seized from the applicant.. The temporary restraining order
} was subsequently dismissed. The seized weapons were not returned to the
| applicant. | | |
The applicant testlﬁed that he was not able to regain possessmn of his

'weapons because he dld not have a ﬁrearrns purchaser 1dent1ﬁcatlon card at -

o | that time and could not have obtained one in the time frame required to

regain hlS weapons. Therefore, the applicant testiﬁed 51gned a consent form
to relmqulsh the weapons to the Hunterdon County Prosecutor’s Office who |
: subsequently destroyed some of the weapons and transferred others to a third
party.
The Proschtion argues that by 'virtue of that consensual disposition
- the apphcant comes within one of the statutory disqualifiers for i 1ssuance ofa
A,ﬁrearms purchaser 1dent1ﬁcat10n card and that his application was rightfully
disapproved The applicant argues that the statutory provision in question

. was not enacted until 2004 and was not in effect at the time the he



surrendered his weapons. Therefore_, he argues that at the time he

| surrendered the Weapons,: ne had no notice thatjsu»ch action could effectively
| _ | preclUde him from ever lawﬁilly possessingv firearms again,
| DECISION
Judicial review4 for the denial of firearms purchaser identiﬁoation
a cards requires ade novo hearing in which the court contemplates the
introdnction of relevant and material teStimony and the application, and

* makes an 1ndependent Judgment Weston v. State of New Jersey, 60 N. J 36

| ( 1972). Accordlngly, in the court’s view, the existence of good cause for the

- ~ denial must represent a burden to be carried by the Police Chief, and to be

" .-.aestabhshed by a fair preponderance of the ev1dence Of course, in evaluatlng
: 'the facts presented by the’ Chlef and the reasons given for rej ectron of the
. apphcatlon, the court should glve approprlate con31derat10n to the Chlefs B
1nvest1gat1ve experience and to any expertlse he appears to have developed
| in admmlstermg the statute. Id at 46. |
On February 23, 2006, this Court heard the testimony of Chief Riley
of the Independence Township Police Department, as well as tne testimony |
| ,Of the applicant himself. The Court had no reason to doubt the credibility of
o | either of the witnesses 'who appeared before it; they both appeared to be

telling the truth.



With regard to the falsification of the application, this Court finds that
there was no such falsification. There is insufficient evidence to indicate
that this applicant willfully falsified the offical form for a firearms

: ‘purchaser 1dent1ﬁcat10n card. Itis emmently clear, and the apphcant
| testrﬁed to. the fact that these unreported dlsorderly persons offenses
| | occurred 37 or 38 years ago, when the apphcant was approxrmately 19 years
" of age F urther 1t is clear that the appllcant thought he had reported theonly
“incident of any srgmﬁcance and gave little heed to the municipal court
conv1ct10ns for Wthh he paid a fine and was sent home It is notable that -
the crime the apphcant did report on the application was the only one for
whlch he was actually arrested and brought to the pohce station. In sum the
apphcant nrcluded the more serious offense and falled to report the less
serious ones. It would seem unlikely that there would be an intentional
: falsehood and this Court so ﬁnds

The Court now turns to the second issue, the pubhc health, safety, and
welfare and the 1ssuance of the firearms purchaser 1dent1ﬁcatron card bemg |
. 'contrary to that. The court finds from the testimony . that the applioant isa |
supervisor of 16-people and has been employed most of his life. He has
_ been married twice, has one chﬂd and three grandchrldren ‘He is active in

his condommlum assoclatlon has no criminal record, is not a drug addlct, is



’ not a drunk and has not had any mental health counsellng or been

' commltted toan institution. He has been the subject of a Temporary

Restralmng Order because of domestrc v1olence Pursuant to the Prevention - - -

of Domestic Violence Act of 1991, and as a result of the Temp'orar'y

- Restrammg Order 10 weapons were seized from the applicant’s home

| Those weapons were not retumed

The Prosecution argues that the law is cllear; anyone who has had his
Wcapons seized because of a domestic violence restraining order and has not
Vl_la'l’d; them returned to him may not obtain a ﬁreanns purchaser identification
card. On its face, thatj_largurnent is somevt'hat convincing, hoWever, when B
one reviews the.'statutory, provisions one discovers that the statute upon

whlch the Prosecutor relies did not come 1nto effect until 2004, some three

~ years aﬁer the forfelture in thlS case.

- The Prosecutor seeks to subject the applicant to a provision of the
statute that was not in effect at the time the apphcant engaged in the conduct
covered by the statute. The apphcant argues that the enforcement of sucha
limitation on his ability to obtain a firearms purchaser identification card
violates notions of fundamental fairness. This Court 'agrees.

. -"Fundamental falrness isa doctrlne to be spanngly applied. It is

| appropnately apphed in those rare cases where not to do so will subject the



defendant to oppression, harassment, or egregiOus deprivation." Doe v.

 Poritz, 142 N.J. 1 (1995), citing State v. Yoskowitz, 116 N.J. 679, 712, 563

A2d 1(1989) (Garib’a_ldi, 1., coneurrirrg and dissenting). Egregious
deprivation would surely be the result if this applicant were precluded from
) obtaining a firearms purcharser identification card by virtue or‘ the fact that he
‘consensually surrendered his weapons at a time when it was impossible for
-~ him to have known that such action would later subject him to lrfelong
: deurivatien of his second amendment right. |

Additionally, it is clear that in consenting to the disposition of the

e weapons _seized as a result of the temporary restrainrng order, the applicant-

| Hid not intend to waive lris right to bear arms as provided by the second
‘amendment of the U. S. Constltutlon He therefore could not have |
knowmgly, 1ntelhgently, or voluntarlly waived that rlght
| Therefore this Court ﬁnds that for th1s applicant there is no absolute
.prohlbltlon to obtammg a ﬁrearms purchaser identification card derlved | ’
'Aﬁ'om th_e statutory obstruction prohlbiting persons whose Weapo'nsl have been
seized pursuanf to the Prevention of Domestic Violence Act of 1991 and
"~ have not been returned from obtaining a firearms purchaser identification

- ‘card.



- Theréforg, the court ré'vérs_es ’the'.decision of Chief Peterson (nd_'
o relation to Applicant) and directs that the permit issue in accordance with
- this decision,

Therefore, Applicant’s appeal is GRANTED.



* ORDER PREPARED BY COURT |
SUPERIOR COURT OF NEW JERSEY

LAW DIVISION, CRIMINAL FE L
WARREN COUNTY D

- DOCKET NO. A-01-07-2112

o . | _ FER 29
 IN THE MATTER OF FIREARM’S ) . Criminal Action - _ : 7 2007
~ APPEAL OF DENNIS W. , - Superior Court of New Jersey
PETERSON = . =~ ' ) ORDER : ~ Warren County
. : : Judges Chambers

, Belwdere NJ 07823
Thls matter came on before the court on the 23" day of February, 2007 inthe

N “ presence of Tara J. Klrkendall As31stant Prosecutor, and Louis P. Nappen, Esqulre,

attorney for the appllcant Dennis W. Peterson, and the court having reviewed the papers

' on ﬁle, havmg heard the arguments of counsel, and for good cause, ITIS, therefore, on

- :thls 27™ day of February, 2007 ORDERED AND ADJUDGED that the apphcant’
appeal be and hereby is GRANTED

< See Reasons attached hereto




